
 

 

November 23, 2011 

 
Mr. Joe Felz, City Manager 
City of Fullerton 
303 W Commonwealth Avenue 
Fullerton, CA 92832 
 
Re:  Water Department “In Lieu Fees” 
 
Jack Dean, a friend of the Howard Jarvis Taxpayers Association, has brought to our 
attention that the City of Fullerton pads the rates charged to water customers in order to 
transfer funds from the Water Fund to the General Fund.  These transfers appear in the 
City’s Budget under Water Fund expenses and General Fund revenue as a 10% in-lieu 
franchise fee.  We believe the fee and revenue transfers are illegal. 
 
If a private company provided water service to the residents of Fullerton, the City could 
charge the private company a negotiated franchise fee for occupying public rights of way 
with its pipelines.  That is not the case in Fullerton, however, as the City operates its own 
municipal water utility.  The rates the City may charge are governed by the California 
Constitution, which limits rates to just the amount required to provide service, and prohibits 
transferring rate revenue for use elsewhere. 
 
California Constitution article XIII D § 6(b) states in relevant part: “(1) Revenues derived 
from the fee or charge shall not exceed the funds required to provide the property related 
service. (2) Revenues derived from the fee or charge shall not be used for any purpose 
other than that for which the fee or charge was imposed.” 

We successfully litigated this issue several years ago in lawsuits against the cities of 
Roseville and Fresno.  The courts in those two cases ruled that a city’s utility enterprise can 
reimburse the General Fund for actual, documented expenditures incurred on behalf of the 
utility, such as the utility’s use of the City Attorney’s services, or the utility’s share of a 
common insurance fund.  However, the utility cannot serve as a supplemental source of 
revenue for the General Fund.  As the court in the Roseville case said: 

“[T]he in-lieu fee violates section 6(b) of Proposition 218 in a more direct way. 
Roseville concedes that ‘[r]evenue from the in [-]lieu franchise fee is placed in 
[Roseville’s] general fund to pay for general governmental services. It has not 
been pledged, formally or informally[,] for any specific purpose.’ This 
concession runs afoul of section 6(b)(2) that ‘[r]evenues derived from the fee 
or charge shall not be used for any purpose other than that for which the fee 
or charge was imposed.’ It also contravenes section 6(b)(5) that ‘[n]o fee or 

charge may be imposed for general governmental services.’”Howard Jarvis 

Taxpayers Assn. v. City of Roseville (2002) 97 Cal.App.4th 637, 650. 



By this letter we are formally requesting the City of Fullerton to stop charging the 10% in-
lieu franchise fee, and to adjust its customers’ water rates accordingly. 
 
If the City believes its 10% in-lieu franchise fee is legally defensible, then please consider 
this letter a request under the California Public Records Act for copies of the study(s) and/or 
accounting(s) that itemize General Fund costs on behalf of the Water Fund totaling exactly 
10% each year. 
 
Your response by December 10, 2011, would be appreciated. 
 

Sincerely, 
 
 

Timothy A. Bittle 
      Director of Legal Affairs 
 
 


