
 
 

October 7, 2014 

Mr. Mike Soubirous, Councilmember 

Ward 3 

 

RE:  Today’s water article. 

 

Dear Mike, 

How unfair, biased and misleading were the PE article and NBC 4 newscast?  You 
are not a water waster!  You own a larger than average lot, approx. 1 acre.  
Residential customers use water for many reasons all of which are lawful.  Your 
home and parcel use a million gallons per year due to the parcel sq. footage. Your 
lot is comparable to about seven average residential lots.  Proportionally, you are 
using water at an average residential rate of consumption per sq. foot. .  So what 
are these reports about? 
 
The city code requires us all to irrigate and maintain our property visible from the 
street such that, we don’t detract from our neighbors’ property values.  You are 
“guilty?” because you chose to express yourself with lawful landscaping practices 
you desire and pay for.  That is your protected freedom of expression.  If the law 
should require you to remove or replace your investment in the existing 
landscaping, the law must reimburse your costs to do so or it is an illegal taking of 
your property rights and value.  
 
Watering every day is not wasting water.  The definition is set via the particular 
Water Supply Emergency Declaration.  Did the City Council pass such a 
declaration?   I don’t think so.  I trust you have reset your timer.   
 
We all have the constitutional right to own property and to enjoy the many 
benefits of property ownership (including renters of property).   The fact that you 
have a lovely green irrigated landscape is your right.  How is it, that govt. can tell 
you that you cannot enjoy living with your choice of neighborhood and 
landscaping?  I only know of one legal path govt. can follow. 



 
 

 

It is known as the Emergency Powers Provision of the State Constitution.  

Governor’s’ Swartzenaegger and Brown both declared Drought Emergencies that 

called for “Voluntary Conservation Measures” only in communities that are 

actually  experiencing water supply shortages.  So, who ever heard of a 

“Voluntary” Emergency??  It does not make sense.  It is not a true statewide 

emergency, rather a PR stunt.  Riverside is not experiencing a water shortage. 

Many communities located in So. California are not and have not been included in 

the Emergency Declaration.  Ten days after Gov. Brown’s issuance of the drought 

declaration, the media reported that most of So. California communities were not 

included in it.  Many do not know the reasons for this.   

One reason is, most of these communities have historically secured ownership of 

reliable sources of local water supply or import from reliable supplies like the 

Colorado River and they are not reporting shortages of supply.  Riverside is one of 

these communities.  Second, these older communities of California (pre 1913) 

developed their own water systems before the first state regulation of water 

rights in 1914.  They are known as holders of “Pre-1914 water rights” and 

approximately 38% of the state’s water supply is in this category.  This is an 

important distinction because; the U.S. Constitution prohibits implementation of 

any law with a retro-active effect.  Modern law cannot change this historical 

distinction of legal status.  Thus, the state laws first calling for the regulation of 

water rights in 1914 (and any newer law) cannot ever be imposed upon pre-

existing water rights established pre-1914.  If you can’t do this then, the state 

can’t apply a 2014 ruling of the Dept. of Water Resources to implement 

mandatory conservation to pre-1914 water rights/sources.  

Riverside is one of these old communities who own “Pre-1914 water rights” that 

provide us with more water than we can use.  Yes, we export approximately 25% 

or about 20,000 acre feet of water per year.  We are water independent with the 

legal right to access and harvest water from a water basin holding in excess of five 

million acre feet of water.   We are not regulated by the state Department of 

Water Resources and they cannot regulate the use or conservation of the water in 



 
 

Riverside.  That is why the state declarations of drought emergency have called 

for “Voluntary Conservation”.  They cannot force conservation upon us without a 

true lawful declaration of “Water Supply Emergency” in Riverside.  Only the City 

of Riverside can declare our emergency.  Did the Riverside City Council declare a 

“Water Supply Emergency” this July?    

The City of Riverside must comply with the California Constitution’s requirement 

to only use water for beneficial purposes.  Residential use is the highest priority of 

beneficial use.  Exporting water is the lowest priority of beneficial water use.  This 

was clearly described in a Calif. Appellate case, California Farm Bureau vs The 

California Dept. of Water Resources, 2011, in a section of Calif. Water law History 

therein.   Therefore, the City must stop exporting water and making service 

available to all who ask, in order to mandate water conservation via an 

emergency declaration.  We have no such emergency declaration in Riverside. 

The City of Riverside must adhere to the state laws of the period when our water 

rights were first established circa 1869.  Specifically, Civil Code 552 (An act of 

1862 modifying the act of 1852.)  The effect of these laws continues into the 

future as long as the original water right(s) remain valid (forever).  All contractual 

obligations under these laws also remain in effect and are constitutionally 

protected and, the Act(s) grant the lands receiving the water, the right to 

continue receiving the same amount and quality of water as originally provided in 

perpetuity.   A right fixed to the land not in shares of the water company and 

permanently guaranteed by act of law, contract and constitutional guarantees 

(Ca. Civil Code 552, circa 1862 and Cal. Sup., Price vs. The Riverside Land & 

Irrigation Co., 1880). 

The city assumed all these obligations of the Constitution and law when it became 

the owner (in succession) of the water rights and infrastructure circa 1913( an act 

by the city to eminent domain all private water companies, their water rights,  

infrastructure and lands serving Riverside in 1913).   

Most of the land in Riverside was originally offered for sale and sold with the 

contractual obligation to receive the same amount of water as originally delivered 

regardless of the land use or use(s) of the water in perpetuity as the law of the 



 
 

day required.   The classes of customer parcels with rights to water service in 

perpetuity were defined in Price v Riverside Land and Irrigation Co., 1880.  The 

city cannot retroactively re-classify or redefine these obligations via charter or 

code.   It may only suspend these requirements during a city council declared act 

of “Water Supply Emergency”,  Price vs. the Riverside Land & Irrigation Co., 1880.  

Only then can the City mandate water conservation measures, charge punitive 

prices or curtail water service.  

City staff did not tell the City Council about this when they asked you to vote 

approving the July 2014 emergency water restrictions per directive of the 

California Dept. of Water Resources.  The City Manager and the city have a 

financial conflict of interest.  They have implemented punitive tiered pricing to 

force water conservation and charge you a conservation surcharge.  Both of which 

violate contracts and law but, increased the monthly cash flow into the water 

fund and the fee revenue transfer to the general fund. 

The city continues to violate the State Constitution Art. 13 D, sec. 6 (b).  They do 

this by transferring Water Utility Fee revenues (approx. $6 million per year) to the 

general fund (a constitutionally prohibited act).  The CC approved this in the 

budget.  So, did the City Manager, City Attorney, and several Sr. Dept. Managers 

violate the Constitution?  I think so.   

The city also violates most of the contractual water customer’s rights in Riverside.  

The vast majority of property in Riverside holds a contractural right to water 

service in perpetuity.  This would be every parcel ever supplied by water from the 

original water rights, canal or pipe infrastructure, and classified by the date in 

time of first delivery of water from 1870 forward.  The water to be priced at no 

more than the cost to operate and maintain the infrastructure and everyone pays 

the same price! (Note:  The history of law and contracts are consistent with 

California Constitution, Art. 13 D, circa 1996 by design.)   The city has nineteen 

different water rate schedules for customers of differing land uses rather than the 

customer contract classifications described in the case law cited above. 

 



 
 

So, what does the city need to do to correct all this? 

First, the City must revise its water code to adopt an allocation of water for each 

parcel of land within the water service area.  This is called volumetric Water 

Based Budgeting and is not as difficult as you will be told.  It could easily be done 

as Corona and other cities have done and then make  individual adjustments 

based upon historical “contractual” information that indicate a larger allotment of 

water service per year is justified.   It need not be an expensive engineering or 

legal exercise if some parameters are set to handle the historical land 

development history of the city as the first broad brush.   

Example; for every parcel formerly planted in citrus or within neighborhoods 

known to be historically planted in citrus, an allotment of 8 acre feet of water per 

acre of land proportionally calculated for the square footage of each parcel in the 

area (eight acre feet of water is the median amount required to produce a 

commercial harvest of citrus in Riverside.)  All of Ward 1 (my ward) fits this 

example.   

 Some properties could be found to never have been supplied with water prior to 

development.  These are classed as being served under the “Public Service Duty” 

as these parcels were served with surplus water service capacity at the time of 

first water connection and delivery.  The parcel allotment decided upon best 

available information of water use consistent with land uses then served.  These 

water allotment determinations would be fixed to the land and planning for 

future water supply growth becomes easier and straightforward.  Any growth in 

population would consume the available un-allotted water surplus capacity to 

serve under the public duty rule and actual excess supply would be exported for 

no less than cost but, could generate profits to defray the overall annual 

operating costs of the delivery system. 

Second, set one volumetric price for water service (price per metered unit of 

water delivered to your property in Ccf) as the law allows.  This price would be 

charged for all metered consumption up to the parcel allotment for the year.  An 

overage fee for all water usage exceeding your allotment would be set at a higher 

rate and the differential placed into a dedicated account for increasing the city’s 



 
 

future water supplies such as recycled water, storage of excess water or 

purchasing new water rights. 

 

 

Thanx, 

Scott Simpson   


